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United States 


®ircnit Court of Appeals 
for the Ninth Circuit 


GOLD HUNTER MINING & 
SMELTING COMPANY, 
Plaintiff in Error. 
At Law 


Vi 


EDWARD JOHNSON, 


Defendant in Error. 


STATEMENT OF FACTS. 

This suit comes from the Northern Division of the 
District of Idaho. 

The defendant in error, Johnson, sustained injuries 
while employed in the mines of plaintiff in error in Sho- 
shone County, Idaho. Johnson recovered judgment and 
the mining company brings error. The ease was tried 


upon an amended complaint. 


The complaimt charged in effect that on the 17th day 
of October, 1914, Johnson was in the employ of the min- 
ing company, as a machine man working on the 400 foot 
level on the night shift. Upon going to work in the 
afternoon he proceeded to the place where he had _ re- 


ceived instructions from’ the defendant to work. In op- 
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erating the maeline drill whieh had been furnished by 
the defendant, plaintiff found that the drill was out ol 
repair and it therenpon beeame his duty under instrue- 
tions theretofore received, to disconnect the drill, carry 
it to the level, along the level to the shaft, thence to the 


main station in the mine and exchange it for another 
drill. (Bian. T8220). 


That the plaintiff was working in the westerly end 
of a stope on what was known as the 4th floor above the 
400 level. Working near him was a mueker by the name 
of Holmi. The floors were numbered upward from the 
level, and in order to reach the shaft it was necessary to 
go down from one floor to the other to the level. That 
manwavs had been previously provided for reaching the 
floors above the level and ladders were installed for the 


use of the emploves in going from floor to floor. 


That in the stope where Johnson was working there 
were two manwavys, one of which extended from the 400 
level in the westerly end of the stope upward to the third 
fioor, and the other extended near the easterly end up- 


ward to the fourth floor. 


That from the place where plaintiff was working it 
was Impossible to reach the west manway on the several 
floors for the reasons: that the west manway did not ex- 
tend to the 4th floor; that upon the 3rd floor it was not 
possible to pass from the east inanway to the west man- 
way because the floor between the two manways had been 


taken up leaving an opening into an ore chute which ex- 


tended across the entire floor and between two sets of 
timbers, and moreover a slide chute reaching from the 
4th floor to said opening effectively filled the width of 
the stope. That therefore, the only way to reach the 
level was downward in the easterly end of the stope and 
east of the chutes. That the stope on the several floors 
extended easterly from the manway and the face of the 
solid ground on the east was somewhat beyond the tim- 


hering on each of the floors. 


The plaintiff, after taking down ‘his machine, took it 
too the manway and down from the fourth floor to the 
third floor by the ladder. The ladder from the second 
to the third floor had been broken by a fall of roek a short 
time before the accident to the plaintiff, and at the time 
of the aceident had not been repaired or replaced by the 
defendant and there was no means of going by the said 
manway from the third floor to the second floor and the 
only way by which Jolnson could proeeed to the seeond 
floor was by way of a plank or lagging eight inches in 
width which had been laid by the defendant from the floor 
at the easterly end over to the solid face of the stope and 
inclined downward from the floor toward the face. No 


guards, rope or other handhold whatever were provided. 


Beneath the lagging or plank, the second floor had 
not been timbered out to the solid ground and there was 
an opening from the lagging or plank downward to the 
first floor or to the solid ground which constituted the 


face of the stope on the first floor. 
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The complaint then charged that the plaintiff having 
10 other way provided by the defendant proceeded along 
the third floor to said lagging or plank and while walking 
on the same, and beeause of the negligence and eareless- 
vess of the defendant in providing such unsafe, inade- 
quate way, paintiff either slipped from the lagging or 
the lagging turned slightly throwing plaintiff off and 
downward approximately twenty feet to the first floor 
with his heavy steel drill falling on top of him and across 


his back, resulting in his serious injury. (Par. V. 20-23). 


The complaint charged that the shift boss of the 
minging company in charge of the stope and of the plain- 
tiff was Steve Shaw. That it was the duty of the plain- 
tiff to perform such work at such place and in sneh man- 
ner as the shift boss direeted. That the shift boss had 
under his charge other employes of the defendant, in- 
cluding timbermen, miners and muekers. One of the 
duties of the shift boss was to cause sueh repairs to be 
made as were necessary to keep and maintain the place 
where the emploves were required to work in a reasonably 
safe condition and to make such reasonabe inspections as 


were necessary. 


That on the shift before that upon whieh the plain- 
tiff was injured, plaintiff called the attention of the shift 
hoss Shaw to the fact that the ladder in the east manway 
from the second floor to the third floor had been broken 
and that it was necessary to repair the same, and that the 


shift boss stated to the plaintiff that he wonld cause the 
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ry 
same to be repaired and replaced, and that it 
would be repaired and replaced and directed Johnson 
to use the way along which he was proceeding at the time 
of his injnry until the said ladder was replaced and the 
manway repaired. That the plaintiff, relying upon the 
promise of the shift boss to repair the manway and to 
replace the ladder, continued in the employ of the de- 


fendant up to the time of his injury. 


It was further charged that it was no part of the duty 
of the plaintiff to repair any such ladder or to replace the 
same and that the repair of the same would not have been 
within the scope of the plaintiff’s emplovment or duties. 
(Pome 1-223-24.),, 


The complaint further charged that the defendant 
was negligent in providing such unsafe way; that it had 
mll and express knowledge of the condition of said man- 
way and of the way over which the plaintiff was required 
to go at the time of his injury, and that it had not pro- 
vided him with a reasonably safe place in which to work, 
and to go to and from his work, and negligently permit- 
ted the said manway to become so ont of repair as to be 
impassable. (Pars. VII, IX. 24-25). 

Plaintiff was thirty-three vears of age at the time of 
‘his injury, earning $3.50 per day, and suffered severe and 
permanent injuries. 

The answer admitted that plaintiff was injured at 
the place and in the manner alleged, and admitted the 


nermaneney and severity of his injuries as alleged. Ad- 
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mitted that Shaw, the shift boss, had the authority al- 
leged in Paragraph V1 of the complaint. It also adimit- 
ted that it was no part of Johnson’s duty to repair any 
indder or to replace the same, and that such an act would 
be without the scope of lis employment. 

Affirmatively the mining company set up the de- 
fenses of contributory negligence, assumption of risk and 


negligence of a fellow servant. 


THE PLAINTIFF’S CASE. 

The plaintiff’s case rested upon his testimony and 
that of the other employe, who was working on the fourth 
floor at the time of the aeeident, John Holmi. 

Holmi testified coneerning the accident substantially 
as follows: . 

Johnson on the night of the injurv was working on 
the fourth floor, while Hohni was shoveling and mucking 
ore down the slide chute from the fourth to the third floor 
where it would fall into the open ore chute (50). The 
slide chute was extended from the post on one side of the 
floor to the post on the other side, and the top of the ore 
ehute, which was on the third floor, was open (51). The 
ore chute he testified was open across the entire stope. 

The manwavy in the west end of the stope extended 
up to the third floor; that in the manway in the east end 
the ladder between the second and third floors was broken 
the night of the aecident (53). 

Holmi testified that he worked in that stope four 


nights, the night of the accident being the fourth, and 


~ 


that on the first mght he worked there the ladder had 
been broken, but not so as to prevent hin going up it. 
he next night it was more broken, but he came up over 
the ladder the first two mghts; on the mght that John- 
son was Injured it was all broken and 1t was impossible 
to use the ladder; it was broken al] to pieces, a small 
piece of it was under the muck pile; there was a muck 
vile aronnud it (d+). 

He testified that on the night of the aecident he went 
‘0 lis place of work by going up to the second floor along 
the manway in the east end of the stope and over to the 
face and then by the lagging from the face to the third 
floor, thence by a ladder from the third to the fourth 
floor (55). He testified that in going from ‘his place of 
work on the fourth floor down to the level that that was 
the best way; that to attempt to go to the other manway 
in the west end was very dangerous as a man might kill 
himself going over the chute (56). 

He said that the chute extended from post to post, 
and that between the posts and the wall it was full of 
manelea(7 )'. 

Johnson’s machine was not working and he 
stated that he would take 1t down and exchange it. John- 
son left with the machine and the next Holmi knew he 
neard him eall and found him on the first floor lying down. 

The place over which Johnson passed, extending 
from the third floor to the faee of the stope, was not 
gnarded m any way. He testified further that the first 


night he went to work on the fourth floor he went up the 
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manway in the east end and up the ladder, whieh was 
partially broken. 

On cross examination, Holmi testified that the first 
two nights he went to work, he went up the east manway. 
That on the third night and the fourth night, he went by 
the plank extending from the face to the third floor. He 
said that either Johnson or the ecarman had told him of 
the plank. The manway in the east end he had seen the 
first night he went to work there; that vou could go up 
tilose ladders to the third floor, but if was impossible to 
veach the east manway so as to climh up to the fourth 
floor because of the chutes. On one side between the 
posts and the wall there was no space and on the other 
side there was a little down near the bottom about eight 
inehes wide. Holmi testified that the first night he went 
by that way he had to stoop and go sideways, but eould 
get by. 

After Johnson’s injury lis place was taken by a man 
by the name of George Ashland. That it was not pos- 
sible for Ashland to have gone from the fourth floor to the 
third floor and: then past the slide chute and timber slide 
to the manway in the west end and down that way. That 
after he quit work that mght he and Ashland went down 
the sane way they had come up, namely, by the plank in 
the east end. 

The lagging referred to was three inches thick, eight 
inches wide, a six foot lagging, the upper end was set on 
a cap and the lower end on a ledge of rock against the 


end of the stope. There was two and a ‘half to three feet 
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ditference in elevation between the ends of the lagging, 
and there were no lights there except the miners’ candles 
(63-71). | 

Holmi also testified that there was a timber slide, but 
that it did not extend to the fourth floor; it was also west 
of the chute. That the slide chute was the same width 
at the bottoni as it was at the top, that is, that it was the 
same width on the floor of the third floor that it was at 
the roof thereof (105). 

He testified that ‘he had helped build the shde chute. 

Johnson testified that he had worked at the Hunter 
off and on for several vears; was working with Holmi on 
the mght of his injury. He was working on the fourth 
floor of the: 400 level and his immediate superior was 
Steve Shaw, the shift hoss who looked after the men. That 
he went to work on the afternoon of Ins injury, barred 
down all the loose ground and started to drill] when his 
machine began to leak in a joint, and not having any tools 
with which to repair it he took it down for the purpose 
of exchanging it. Such was his duty and the practice in 
the mne. He had also received orders to do so from the 
shift boss and foreman who had instructed him that every 
time a machine broke to take it down and get another 
ene (74-76). 

On the day he was injured, he went to his work by 
the ladders through the east end of the stope; went from 
the drift to the first floor and then up to the second floor 
on the ladders. That the ladder from the second to the 


third floor was broken; rocks had come down the manway 
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and had broken the ladder. From the second floor he 
went over to the face and walked upon the plank upward 
to the third floor and from the third floor to the fourth 
floor by ladder (77). On page 78, Johnson testified that 
the ladder had heen partly broken the third night before 
he got hurt; that the muek had fallen around it, but held 
it up, but that the end was broken; and hé could get up 
the ladder that night, but the night before he got hurt 
when he came on shift, the hole was blocked up; the lad- 
der was broken and he had to go to the face and up the 
plank. 

His shift boss, Steve Shaw, had been in the stope 
where Jolson was working the night before he was in- 
jured. Shaw had come up the same way because a slide 
chute was across the stope on the third floor. That John- 
son could not get by that slide ehnte, it extended from 
post to post. That there was a little hole between the 
posts and the ground, but that had been all filled up with 
vimek the night before he got hurt and he could not get 
by that way; he could see no chance to get by (79). 

He testified that Shaw eame up and said that a man 
could not get up there and asked Johnson how he got up. 
Johnson said it was pretty hard to get up there; that he 
had to go like a rabbit on the timbers, and that Shaw had 
hetter get a ladder. Shaw said that he would have the 
timbermen put in a ladder. That was the night before 
Johnson got hurt. Shaw also told him to go by way of 
the plank until the timbermen came up and put in the 


ladder, and that he would have the timbermen up there 
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as quickly as ‘he could. That it was a part of the duty 
of the timbermen to put in the ladder and it was no part 
of Johnson’s duty; he had nothing to do with that (80). 
Johnson testified that there were timbermen working 
on the night shift; he said that Shaw also stated that he 
had given orders for a ladder to be made and sent in. 
Shaw had charge of the timbermen (81). 

Johnson also testified that running from the third 
floor down to the 400 foot level was a large ore chute 
from post to post down which the ore ran. On the top 
of that on the third floor there used to be a floor, but when 
they made the slide chute they had to open up the floor 
and then the rock broke in the rest of the floor and the 
whole floor was up there, and there was only about eight 
inches of floor left on the side and that was filled up with 
muck; that would be along the wall. The muek would 
vo over the slide chute, there being only about an eight 
inch board on the side. He testified that the slide chute 
extended from post to post and the ore chute was open 
all the way across the drift, except a narrow plank on 
ene side; on the other side it was broken to the wall; that 
was the hanging wall side. On the foot wall side, as the 
vein dipped some, there was a little space between the 
wall and the post at the floor, but on the hanging wall 
side it was all broken. He testified there was rock lying 
all around the ore chute. (82-83). 

Concerning his injury Johnson testified that after he 
took his drill down he took it on his shoulder and went 


down the ladder from the fourth floor to the third floor: 
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he then walked along the third floor to the end, stepped 
onto the plank and then he did not know how it happened, 
hut either the plank turned a little or his foot slipped; 
everything happened so quiekly ‘he could not tell which 
way it went there; he fell and for a time was unconscious 
(84-85). He called Holmi and was helped out of the mine. 

On cross examination Johnson said he worked on the 
reveral floors in the stope in question; he said he was fa- 
miliar with the manway in the west end of the stope, 
and that at the time of Ins injury it was provided with 
ladders to the third floor, At the time of his injury, the 
ladder which had been broken was in a manway. Ile 
testified that he had frequently gone up the west manway 
while he was working in the stope. That there was also 
au timber slide west of the ore chute behind the shde 
ehute; that it only reached to the third floor and did not 
vo up to the fourth floor; it was provided with a sort of 
hand-lroist (92). 

He testified that he would take his drill up into the 
stope every time on lis shoulder; he thought it weighed 
about 75 pounds, 

There was aman known as a ‘tmipper’* there; he lad 
already gone by at the time Jolinson disconnected his ma- 
chine. Ife only came around once or twice a shift. If 
he had been there just at the time Jolmson needed some 
help, he wonld have helped to take the machine down, 
but to wait for him, he might have had to wait all might 
(93). 


The meght before he was injured was the first mght 
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that he had ever walked over the plank to his work. He 
had been going up the ladder from the third floor before 
that; so long as he‘had the ladder, he went that way. He 
said he did not know whether the plank had been in that 
place before the ladder was broken; when the ladder was 
broken, he found the plank (95). He said the way he 
found ont the plank was there, there was no chance to go 
the other way; he looked around, found the plank and 
went that way. It was in place from the ground to the 
cap at the time he first saw it. He did not know whether 
the upper end was nailed or not. He had gone .over the 
plank a few times before he was injured. He had to go up 
and down it to get his steel. He said sometimes they have a 
ladder on the station and sometimes not. The ladder 
which had been broken was all broken up and they hal 
te put in a new ladder; if they had the ladder at the hoist, 
it would not take very long to put it in. They did not 
have any ladder made at that time—at least, ‘he conld not 


see any ladder in the whole stope or at the station (98). 


He testified that the slide chute had been built a few 
mghts before his injury. The shde chute was of the same 
width at the top as at the bottom; it was not narrower at 
the bottom than it was at the top. He said he saw it on the 
third night before he got hurt and afterward; that he had 
looked over there to see if there was any chanee to get 
through, but there was no chance to get throngh when 
the slide chute was there. He said he saw it the night 


before he was hurt and the third night before. 
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The foregoing constitutes in substance the plaintiffs 
ease. It may fairly be stated that from that evidence it 
appeared : 

(1) That on the evening of the 16th of October 
plaintiff, in going to his usual place of work found the 
iadder in the east manway between the second and third 
floors to have been broken down so that it was necessary 
to go another way to his work; 

(2) He went to the east end of the second floor and 
found a plank extending from the ledge of rock onto the 
third floor, and he went up that plank to the third floor 
und thenee by the manway to ‘his place of work; 

(3) That on that evening he complained to his su- 
perior, Steve Shaw, shift boss, and asked him to have a 
ladder put in the manway between the second and third 
floors; that Shaw promised lim to have it done as soon 
as he could, and directed him to use the plank as a way 
until the ladder was put in. That Shaw had himself 
reached the point where Jolson was working by way of 
the plank; 

(+4) That there was no other way of getting to the 
fourth floor because the third floor was open at the ore 
chute, the planks either having been removed to permit 
the rock to be dumped down, or having been broken by 
the rock shoveled from the fourth floor; and for the fur- 
tier reason that a slide chute extended clear across the 
third floor, and it was impossible to reach the manway 
extending downward from the third floor in the westerly 
end of the drift. 
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(5) hat the way provided, namely, by the plank, 
Was an insecure, inadequate and unsafe way. 

(6) That the mining company was negligent in 
maintaining such a way, and beeause of the promise and 
ussurance of the shift boss that it would be remedied and 
the request that Johnson continue temporarily to use 


that way, the defense of assuined risk would not apply. 


DEFENDANT’S CASE: 
In this condition of the record the plaintiff in error 
presented its case, which was substantiallv as follows: 
Certain maps were presented by a surveyor partially 
made up from actual survey and partially made from in- 


formation furnished by the shift boss, Shaw. 


Shaw testified that he was shift boss under whom 
‘fohnson was working on the night of his injury. That 
he had seen Johnson between a half hour and an hour be- 
fore he was injured. At that time he was getting ready 
to drill on the fourth floor of the 400 stope. John Holmi 
was shoveling near him. On hearing of Johnson’s in- 
jury, Shaw sent a man by the name of Ashland to take 
his place and went there himself and found the machine 
and John Holmi back at work. The machine was down 
on the second floor at the east end of the stope. He ex- 


amined the place where Johnson was injured and found 
the plank from the eap over to the ground right at the 


east end extending from the third floor down to the end 
of the stope, not quite to the seeond (120). i 


He then testified that he had never seen the plank 
hefore that; had never heen over it. That there was a 
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space extending from the end of the floor to the rock as 
it was their practice not to timber up until there was room 
to put ina full set, and the space east from the end of the 


floor was not snfficient for a full set (121), 


He testified that he walked over the plank that night 
at the time he examined it in coming down after the ac- 
cident. He went by the west manway up to the third 
floor, crossed over the third floor east to the plank and 
then down the plank to where the machine was. He 
walked by the ore chute. That the opening in the floor 
there was only about two or two and a half feet in width; 
hetween the ore chute and the wall im the bottom there ° 
was two feet and a half of space, at the top there was not 
so muech—probably eighteen inches. There was no dit- 
fienlty in getting through there. The slide chute goes 
in at the top of the ore chute on the third floor extending 
from the fourth floor and the men shoveled into the slide 
chute instead of throwing it down into the ore clinte; 
if runs into the ore ehute from the slide chute; the top 
of the slide chute was three feet or three feet and a half 
wide; at the bottom about two feet and a half (123), the 
hottom being about a foot narrower than the top. He 
then went down over the plank to the second floor (124). 
He testified the slide chute was made about two shifts he- 


fore the aecident. 


He testified that the usual way of going from the 
level to the place where the plaintiff was working that 


night was up the west manway; they wonld go np on the 
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first floor from the second, thence to the third by ladders, 
then go east along the third floor past the timber slide. 
That was the course that the miners took in going to the 
place where Johnson and Holmi were working that night 
—up the west manway (125-27). Upon reaching the 
third floor they would go east to the manway to the lad- 
der and then go up on the fourth floor to where he was 
working. He testifies that around the ore chute it was 
clean both before and after the accident. There was a 
ladder from the fourth to the third floor in the east man- 


way; they were working east (128-129). 


He denied having had the conversations with John- 
son testified to by Johnson (130). On page 130, how- 


ever, Shaw testified as follows: 


(). ‘‘State whether or not vou were aware that he 
or anv other workman under vou were traveling up 
and down over this plank? 

A. Why, they travel—I didn’t know anything of 
this plank until after the accident. 

(). Then, at the time of the accident, or at the 
time you went on duty that night, were vou aware 
of their going up and down that way? 
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A. | knowed they had went that way. 


On cross examination, Shaw testified that he did not 
know that there was a broken ladder between the second 
and the third floors; he said there was no ladder there. 
On page 133, he testified that at the time of the accident 
there was a ladder lying against the bench at the east 
end from the second to the third floors, and he testified 
he supposed that they put it there to come up on the third 


floor. He admitted that he had charge of the stopes, 


Is 


ladders and manways; that the ladder was not put there 
bv his order, but it was there and had probably been there 


i day or two before the accident. 


He further testified that he did not go over that way 
very often. Then immediately testified that he went over 
to the face of the east breast two or three times every 


wight and had been doing so mght along (134). 


At page 135, he testified that the ore chute or rock 
chute extended across the vein from wall to wall and was 
six feet in length. He also testified that there was two 
feet on the side of the chute along which a man could 
pass (187). At page 138 he testified that it was impos- 
sible to get behind the post between that and the wall. 
He further testified that he had not given any instine- 
tions to the miners as to which way to get up to the third 
floor, either to Johnson or Holmi, and did not know whieh 
way thev went. 

He again impeached himself on pages 138 and 139 
when he testified that there had heen a ladder from the 
second to the third floor in the east manway; that it had 
been there before the accident; and then testified that it 
was there that night, but not in a good condition. He 
said it was partly covered at the top that mght; the man- 
way was partly covered, there was some rock and dirt 
ever the top of the manway, direetly contradict- 
ing the statement on page 132 that there was no 
ladder between the second and third floor. His eounsel 


on page 142 attempted to reseue him from this econtra- 
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diction on a very material question in the ease, as fol- 
lows: 


‘““(. Now will you point to the place where you 
stated to counsel the ladder was, that the top of it 
was covered by muck and rock? 

A. That was this one here, from the first to the 
second. 

Q. And that is the place that von had in mind 
when vou referred to counsel—in answer to coun- 
sel’s question? 

A. Yes, sir. 

(). And is this the one that vou said was par- 
tially—may have been broken, or— 

A. Yes, was covered on top. 

MR. GRAY: I object, if Your Honor please. He 
didn’t say it was broken. 

THE COURT: No, he said he didn’t know wheth- 
er it was broken or not, Judge Ailshie. 

MR. AILSHIE: J didn’t intend to—he said he 


didn’t know, as I remember it.’’ 


On cross examination, he was asked if it were not a 
fact that in that mine it was customary to have at least 
{two manways up into a stope, and he testified not al- 
ways, and it was not their practice in that stope. In re. 
ply to a question by the court, he had to admit that it was 
the general practice in the mine, and then admitted that 
the men were accustomed to go through either one man- 
wavy or the other unless they were instructed to the con- 
trary. He had given no instructions not to use the east 
manway (145-6). 

John Lamberton, the nipper on the shift upon which 
Johnson was injured, testified that on the night of the 
accident he went up to where Johnson was working; that 


he went by the east manway; knew of the existence of 


the plank and went that way. There was another way 
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bv the west end passing by the chute on the third floor 
to the mauway on the east end and up that manway to 
the fourth floor. He testified on page 150 that he did 
not go that way the night the accident oeeurred; he had 
passed that way at other times all right. He eame down 
ou that night the same way he had gone np—that is, by 
the east manway. That there was two feet of space on 
the foot wall side by the chute on which vou could walk 
the mght before the accident. On page 151, he said that 
elong the side of the chute on this plank there was nat 


urally a httle dirt that dropped over the shde chute. 


On cross examination he admitted that on one might 
he came up the west manway, came to the chute and eall- 
ed out and after the men called down to him he went back 
and around the other way. The reason he went around 
the other way was that he did not want to stop the men 
from throwing the rock down the chute; after he shouted 
to stop, there was no roek rolling down there then. He 
said the reason he did not go throngh then was that he 
preferred the other way, he guessed; that they had just 
opened the chute and it did not look very me to go 


through there then (154). 


Joe Pellecier testified that he could go between the 
west manway and walk by the chute. Fle testified on 
page 161 that he had gone over to the east end of the 
stope and bv way of the lagging. George Ashland, a 
miner who replaced Johnson after his injury, testified 


that he got the machine on the first floor at the east end 
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und took the machme up that way. He saw there was 
another ladder there and went up, and after that he did 
not find more ladders. Went to the second floor on the 
ladder in the east manway; he then walked over to the 
hench and climbed up on the bench and up on the plank to 
the third floor, and then up the ladder to the fourth floor. 
When he came down he came down the east end (167). 
Tie said you could go by the slide chute and ore chute 
(168), but there was about a foot of muck on the floor be- 
side the ore chute. He testified that there was plenty 
of room to walk on the side of the chute (170). 

On cross examination, he testified that the slide 
chute was the same width at the bottom as it was at the 
top; it looked that way to him. 

REBUTTAL. 

In rebuttal, Johnson testified he had never told 
Holmi of the plank by which to get to the third floor. He 
also testified the shift boss, Shaw, was not up where he 
was working on the mght of his injury prior thereto. 

Holni testified that Shaw was not there on the night 
of the injury, prior thereto. 

A motion was made for a directed verdict and denied. 
The cause was submitted to the jury npon these contro- 
verted questions of fact, under instructions which the 
eourt will find are not only a correct exposition of the 
law, but entirely fair to the plaintiff in error, a verdict 
was rendered, judgment entered to review which judg- 
ment this writ of error has been allowed. 


In the foregoing statement, the substance of all of 
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the testimony has been set out. This has been deemed 
advisable because of the many inaccuracies in the state- 
ment of facts in the brief of plaintiff in error. Throngh- 
out the brief of plaintiff in error there ave statements con- 
cerning the facts in the ease which are not justified, and 
whieh consist either of inferences which counsel draw 
from the testimony favorable to the plaintiff in error or 
a one-sided statement of controverted facts. ‘ro some 
of these statements we desire particularly to draw at- 
tention. 

At the bottom of page 7 and top of page § of the 
lnief of plaintiff in error is the statement that ‘* Johnson 
had also walked on the third floor between the east and 
west manways and knew that there was sufficient room 
to pass the ore chute and had used this way in going to 
the fourth floor’’—reference being made to page 97 of 
the record. The testimony referred to was simply to 
the effeet that at times prior to the accident he had gone 
up the west manway to the third floor and thence over 
to the east manway and up the ladder. There is no sug- 
eestion, however, that it was after the ore ehute had 
heen opened up or the shde chute put im. The faets were 
that the shde chute had only been built on the mght 
[loli first worked in that stope, whieh was three meghts 
hefore Johnson was hurt (107) 

On page 79 Johnson describes the condition at the 


chutes on the night of his injury. He savs: 


“T couldn’t get no other ways up, beeause the 
slide ehute was across the stope on the third floor; 
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the ladder caine up from the west end of the stope, 
but the slide chute was across the stope, and they 
eouldn’t get by that shde chute, because behind the 
slide chute was filled up with muck, the sides was 
filled up with muck. There was a little hole be- 
tween the post—the posts was laying straight here 
(indicating), but there was a little hole down on the 
bottom of the posts, between the ground and this 
post, but that was all filled up with muck the mght 
before I got hurt already, I couldn’t get by that way 
no how. I don’t see no chance to get by.’’ 
And on page 81, speaking of the ore chute, he said: 

‘The floor on the top there used to be, but now 
when they made that slide chute they have to open 
up the floors, and then the rock broke the floor more, 
and there was the whole floor up, and there was only 
about that mueh place on the sides, you know, and 
that was filled up with muck like this. 

Q. You say, ‘like this.’ How much? 

A. About eight inches. 

Q. Eight inches on the side? 

A. Yes.’’ 


So that the inferences sought to be drawn by the state- 


ment in the brief is not a fair one. 


On page 8, it was also said that Holmi, the plain- 
tiff’s only witness, also knew of the west manway, and 
had used the same as a means of getting to the fourth 
floor, and in doing so had passed the ore chute and inelined 
ehute on the third floor. Holmi, on page 66, testified 
that he never went by the west manway except on the 
first night he was working there, and it will be remem- 
hered that is the night he put in the slide chute and the 
might when the ore chute was opened. He said on the 
same page that he could have gone to the third floor bv 
the west manway, but he could not have gone along that 


floor to the east manway. Tle said the only way he could 
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have gone would have been between the posts and the 
wall. On page 68, Holmi testified that the first night he 
went through the hole between the wall and the posts. 
He did not testify that it could be done thereafter, and 


Johnson testified that that was all filled up with muck. 


On page § it is also said that the plaintiff knew of 
the existence of the windlass in the timber slide as a means 
of hoisting ete. That is true, bnt this timber shde and 
windlass that are spoken of were west of the rock chute 
and inclined chute, so that if the plaintiff’s testimony and 
that of Holmi was to be believed it was impossible for 


him to reach that timber slide. 


It is said at the bottom of page 8 and the top of page 
9 that Holmi did not testify that it was impossible to go 
bv way of the ore chute and slide chute, but that he 
didn’t think a man earrying a drill could get by the ore 
ehute and inclined chute on the third floor. Reference 
is made to page 56. What he actually testified to con- 


cerning this.matter is as follows: 


‘QO. Mr. Holmi, in going from yvonr place of 
work up here on the fourth floor down to the level 
on that night, was there any other way that vou 
could go? 

A. No, that was the best way, anyhow. 

Q. How about this other manway, conld vou go 
that way? 

A. That was so dangerous he might kill himself 
going over the chute there.’’ 


On page 9 it is said that it was Johnson who told 


Holmi of the existence of the plank extending from the 


third floor to the face. Reference is made to page 65 of 


i 


the reeord. What Holmi testified to was that he didn’t 
know whether it was Johnson or Pellichier who told hin. 
On page 173 Johnson testifies that it was not he who told 


Holmi of the way by the plank. 


On page 10 it is said that it is shown that the ladder 
which had been broken was not as a matter of fact a part 
of any manway, and it is said that the plaintiff savs he 
did not know whether the broken ladder was a part of 
the regular manway or not. Reference is made to page 
90. We quote his testimony concerning that to show 
that the inference which is sought to be drawn is not a 


correct one. He testifies at pages 90-91 as follows: 


“(. And vou were familiar with the manway in 
the west end of the stope, weren’t von? 

A. I don’t nnderstand. 

Q. You know there was a manway? 

ee Oh, you, | knew that. 

(). And at the time of your injuries that manway 
was complete to the third floor, and provided with 
ladders, wasn’t it? 

mw. es, to the third floor. 

(). Now, the ladder which vou say was broken 
was not in a manway was it? 

A. It was there in the manway, but he was bro- 
ken; the man-hole was there and the ladder was 
there, but he was broken. 

Q. Isn’t it a fact, Mr. Johnson, that the ladder 
which beeame broken was one which had heen taken 
from the west manway and brought down to this 
second floor, and just put from floor to floor, but not 
m a manway? 

a. don’t know tliat. 


On page 18 of the brief it is said that Johnson told 


his fellow workman of -the existence of this plank. We 


Or 


have heretofore referred to the fact that such is an in- 
correct statement of the record. 


On page 29 it is said, referring to the plaintiff: 

‘*He had known of this broken ladder and of the 
use of this plank for several davs and had made no 
complaint, and had not even notified the master of 
this condition.’’ 


The evidence of both Johnson and Holmi uncontra- 
cicted is that the ladder from the third to the fourth floor 
had been used up to the night before Johnson’s injury, 
and that was the first night Johnson had used it and was 
the night he spoke to Shaw concerning the placing of a 
new ladder in the manway, and he thereafter used it be- 
cause of Shaw’s directions to him. 

Again at the bottom of page 29 and the top of page 
BO it is said: ‘‘In the present ease the servant had 
worked several days under identically the same eondi- 
tions and without complaint.’? On page 39 it is said: 


“The plaintiff in his testimony (97-98) testified 
that the ladders were stock ladders of the uniform 
length of ten feet and were kept on the level of the 
mine ready to be taken to whatever point they were 
required, and that sometimes they were even kept 
in stock on different stations; he testifies that it 
would only take a few minutes to bring one of the 
ladders from whatever point they were kept in stock 
to the place where this ladder was to be put in the 


a oe 


east Manway. 

This is another unfair and incorrect statement of the 
record. It 1s best to quote the record for the purpose of 
seeing what he did testify to: 


‘““Q. Now, these ladders, Mr. Johnson, that they 
used there, they are all the same length, aren’t they? 
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A. Yes, about the same length, | guess. 

Q. What are they, ten foot ladders? 

A. I don’t know about that. 

@. And they keep those ladders down on the 
level ready to take to any portion of the mine and 
use don’t they? 

A. Sometimes they have a ladder on the station 
and sometimes not. 

Q. Now, this broken ladder was in such condi- 
tion that it couldn’t be repaired, as | understand 
vou, was it? 

A. IT don’t know. J don’t understand what re- 
pair means. 

Q. This ladder between the second and third floor 
was all broken, was so broken that it couldn’t be re- 
paired, couldn’t be fixed. 

A. Yes, it was all broken up. 

(). They had to put in a new ladder? 

A. Yes. 

Q. How long would vou say it would take them 
to get that new ladder and hoist up there and put it 
in place? 

i. Well, if they had the ladder on the hoist it 
wouldn’t take very long. 

Q. Just a few minutes, a matter of a few minutes? 

a. Bees. 

Q. They had the ladders there ready, made, ready 
to use? 

A. No. At that time there wasn’t no ladder on 
the whole place there. [ couldn’t see no ladder on 
place. , 

Q. By the whole place, what do vou mean? 

A. The whole stope. And not any on the sta- 
tion, either. 

Q. How long was this stope? 

A. | don’t know how long it was. 

(). Between sixty and fifty feet, wasn’t it? 

A. Oh, T guess it was. 

Q. And the cage went up right at the east end of 
the stope, didn’t it? The cage in the shaft was with- 
in a few feet of the east end of this stope? 

A. Yes, I think it was part of the shaft from the 
east end of the stope. 
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(). And they had ladders on other floors, didn’t 
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thev, ready to use? 
A. I don’t know that—not on the floors, but they 
may be had other ladders, I don’t know that because 

Ll was working on that level.’’ (97 to 99). 

It will also be noticed that on page 81 Jolmson testi- 
ties that Shaw told him the mght before that he had 
given the foreman orders the day before to send in a 
ladder, to make a ladder and send it in. So that if any 
inference is to be drawn it is that there were no ladders 
whatever ready. 

On page 45 it is said that Johnson selected the most 
dangerous way there was, namely, the plank, whereas, the 
other manway was available and he might have sent 
lis drill down the timber slide. Of course, that was one 
of the controverted questions of fact in the case. [lis 
testimony and that of Holmi, if to be believed, was that 


he could not get to the timber slide and that to attempt 
it was a much more dangerous way than the one he went. 


On page 46 it is said: 


“It was the proof of this fact, i. e. that the shift 
hoss, Shaw, even admitting plaintiff’s testimony as 
to his conversation with Shaw to be true, had prom- 
ised merely to replace a ladder in the east manway. 
while the plaintiff’s injurv was due to the use of 
a plank, the very existence of which was unknown to the 
master, and which was located many feet away from 
this broken ladder, that caused the trial court to hes- 
itate as to whether or not he would send this case 
to the jure’ 


This is an ineorrect statement. Shaw did know 


of the existence of the plank, for Shaw had been using it 


himself. On page 79 Jolinson testifies that Shaw came 
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up that way the night he was injured. On page 80, John- 
son testifies that Shaw told him to go by way of the plank 
until the timbermen came and put in a ladder. The 
answer admitted that portion of paragraph VI of the 
amended complaint which set forth the duties of the 
shift boss, and which alleged that he had charge of said 
stope and of the timbermen, and that one of his duties 
was to cause such repairs to be made as were necessary 
io keep and maintain the place where the employes of 
the defendant were required to work in a reasonably 
safe condition, and to make such inspections as were 


necessary in the performance of the business of the de- 
fendant. So that so far as the facts set forth in the above 


quotation of the brief of the plaintiff in error are con- 
cerned they are inaccurate. 

It is then said that it was these things that caused 
the trial court to lresitate as to whether or not he should 
send this case to the jury, reference being made to page 
178. That is based upon the statement apparently con- 
tained on that page, which is as follows: 


“THE COURT: 1 think that perhaps while the 
ease is without any precise precedent, I shall have 
to take the view that it is one for the jury. There- 
fore the motion will be denied.”’ 


Certain arguments of counsel and remarks by the 
eourt are not in the record and there is nothing to justify 
the statement that the court hesitated in sending the 
ease to the jury. His statement had reference solely to 
the argument advanced at the time of the motion, name- 


ly, that Johnson was not using the partienlar way whieh 
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the master had promised to repair, but was using the 
temporary way provided in lien thereof. 
On page 47 it is said: 


‘*But the plaintiff himself in his testimony (179) 
did not savy positively that either the ore chute or 
whatever muck may have been near the sane would 
have prevented him from going to the west manway 
on the night of the accident. Plaintiff merely makes 
the genral statement that ‘there was no chance to 
eebib. ?? 90Eo) 


That is not an accurate statement of Ins testimony at 
page 79 and the court is invited to inspect the testimony. 

On page 48 it is said that Holini testified that by 
stooping or bending slightly there was no diffieulty in 
using the passage way between the slide chute and the 
wall (68). That is alsa a mistatement of Holmi’s testi- 
mony. Holmi testified that on the first might he worked 
there he could get through that hole. He did not say 
that he eould easily get by or that there was no difheulty 
in getting by. On page 66 he says that on the night Jolin- 
son was hurt he could have gone up the west manway to 
the third floor, but he eould not have walked on the third 
floor past the slide clinte to the ladder. 

On page 48 it is further said, ‘tlt is shown that he 
could have used the timber slide which is provided with 
a windlass.’’ That was a controverted fact for plaintil 
and Holmi both testified that he could not get to it. 

We have specifically pointed out these inaccuracies 
and mistatements because we do not desire that they go 
unchallenged and for the further reason that it most 


clearly shows a clear conflict in the testimony. If all the 
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things claimed by the plaintiff in error had been believed 
by the jury and all of the things testified to by the plain- 
tiff and Holmi had been disbelieved, a different verdict 
would have been rendered. The verdict, however, shows 
that these several contentions concerning the facts were 


found in favor of the plaintiff. 
ARGUMENT: 
The assignments of error are six in nunber. The 


first is directed to the action of the court in denving the 


motion for a directed verdict. 


The second and third are to the action of the court 


in refusing certain requested instructions. 


The fourth, fifth and sixth are directed to certain 


portions of the charge of the court to the jury. 


ASSIGNMENT NO. 1: 

The statement of the evidence and the examination 
thereof will convince the court that the case was clearly 
ene for a jury. The evidence was in sharp conflict upon 
a number of the material issues. It was not denied that 
the plaintiff was injured as claimed. It was not denied 
that his injuries were permanent and severe as claimed. 
It was not denied that it was the duty of the shift boss, 
Shaw, to inspect the places where the plaintiff was work- 
ing and the entries thereto, to cause to be made such re- 
pairs as were necessary to keep sueh places reasonably 
safe, that it was plaintiff’s duty to work at such place 
and in such manner as Shaw directed that it was no part 


of plaintiff’s duty to repair or replace broken ladders in 
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the manways, but the duty of Shaw, to cause the timber- 
uien to da sa. 

Upon all of the other questions there was a sharp 
conflict, namely; 

(1) The plaintiff testified he had complained to the 
slift boss, Shaw, of the way by which he was required to 
go to his work, and had requested Shaw to have a ladder 
put in, and that Shaw promised to have a ladder put in 
and had instructed the plaintiff to use that wav until he 
would have the timbermen pnt up a ladder, and that 
such conversation was on the night preceding the acci- 
dent. Shaw demied this conversation. 

(2) Both Johnson and Holmi testified that the lad- 
der in the east manway between the seeond and third 
floor was broken down the night of the accident, and it 
was impossible to use the manway. Shaw testified that 
there was no ladder there and that there was not a broken 
ladder, though he subsequently said that there was a lad- 
der there and that it had been covered up in the upper 
portion by the muek, and Jolmson testified that Shaw 
had used and had directed him to use it (79-80). 

(3) Shaw testified he did not know of the presence 
of this plank at the east end of the stope extending from 
the bench up to the third floor. Johnson and Holmi both 
testified that they had used it for two nights before. The 
nipper, Lamberton, testified that two nights before he 
went over the plank and that on some other night pre- 
viously he had gone that way (154). Shaw testified that 


he did not know that there was a plank there, although 
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lie testified that he had been over a couple of times each 
shift to the east face, but he did let it shp out on page 
130 that he knew the men were going that way. So that 
there was a sharp conflict of testimony as to whether 
or not Shaw knew of the way, had instructed Johnson to 


use it and knew of the plank. 


(4) The defendant contended that there was a safe 
way by walking along the third floor from the top of the 
west manway on that floor by the timber slide, the slide 
chute and ore chute, to the ladder extending from the 


third floor upward to the fourth floor in the east manway. 


The defendant’s witnesses testified that they went 
that way on the night in question after the accident and 
that there was plenty of room to walk along the foot wali 
side. 

The plaintiff’s witnesses, both Holmi and Johnson, 
testified that the slide chute extended clear across the 
floor and that in addition to that, the entire floor was 
open over the ore chute from one wall to within eight 
inches of the other wall and the eight inches of plank on 
that wall were covered with rock and muck, and that 
that opening was approximately six feet long and the 


width of the floor, except that eight inches. 


If their testimony was to be believed, it was ob- 
viously a more dangerous way and the court submitted 
the question to the jury under specific instructions. 

(5) It was earnestly urged that. the plaintiff as- 


sumed the risk but the.court held that was a question for 
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the manways, but the duty of Shaw, to cause the timber- 
wen to do soa. 

Upon all of the other questions there was a sharp 
conflict, namely; 

(1) The plaintiff testified he had complained to the 
shift boss, Shaw, of the way by which he was required to 
go to his work, and had requested Shaw to have a ladder 
put in, and that Shaw promised to have a ladder put in 
and had instructed the plaintiff to nse that way until he 
would have the timbermen put up a ladder, and that 
such conversation was on the night preceding the aeci- 
dent. Shaw denied this conversation. 

(2) Both Johnson and Holmi testified that the lad- 
der in the east manway between the second and third 
floor was broken down the night of the accident, and it 
was impossible to use the manway. Shaw testified that 
there was no ladder there and that there was not a broken 
ladder, though he subsequently sard that there was a lad- 
der there and that it had been covered up in the upper 
portion by the muek, and Jolmson testified that Shaw 
had used and had directed lim to use it (79-80). 

(3) Shaw testified he did not know of the presence 
of this plank at the east end of the stope extending from 
the bench up to the third floor. Johnson and Holmi both 
testified that they had used it for two nights before. The 
ipper, Lamberton, testified that two nights before he 
went over the plank and that on some other night pre- 
viously he had gone that way (154). Shaw testified that 


he did not know that there was a plank there, although 
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lie testified that he had been over a couple of times each 
shift to the east face, but he did let it slip out on page 
150 that he knew the men were going that way. So that 
there was a sharp conflict of testimony as to whether 
or not Shaw knew of the way, had instructed Johnson to 


use it and knew of the plank. 


(4) The defendant contended that there was a safe 
way by walking along the third floor from the top of the 
west manway on that floor by the timber slide, the slide 
chute and ore chute, to the ladder extending from the 


third floor upward to the fourth floor in the east manway. 


The defendant’s witnesses testified that they went 
that way on the night in question after the accident and 
that there was plenty of room to walk along the foot wali 
side. 

The plaintiff’s witnesses, both Holmi and Johnson, 
testified that the slide chute extended clear across the 
floor and that in addition to that, the entire floor was 
open over the ore chute from one wall to within eight 
inches of the other wall and the eight inches of plank on 
that wall were covered with rock and muck, and that 
that opening was approximately six feet long and the 


width of the floor, except that eight inches. 


If their testimony was to be hehteved, it was ob- 
viously a more dangerous way and the court submitted 
the question to the jury under specific instructions. 

(5) It was earnestly urged that the plaintiff as- 


sumed the risk but the.court held that was a question for 


the jury, and certainly under the evidence, pronnse to 
repair and the instructions to use that way temporarily 
until the ladder was put in, it beeame and was a question 
for the jury. 

NEGLIGENCE OF PLAINTIFF: 

[t is elementary that the duty of the mining com- 
pany was to use reasonable precautions to keep the en- 
tries and passageways whieh it was necessary for its 
emploves to use in gomeg to and returning from labor 
reasonably safe. 

Buzzell v. Laconia Mie. Co. 
(ae.) 77 Gk Dec, 212. 


avin ©. Jones (Meiss.) 98 No if. 200) 
“Where a servant, acting in the line of lis duty, 
walks from one part of the buildimeg to another over 
a walk provided by the master for that purpose, the 
law regards the walk as a place furnished by defend- 
ant for his servant to work in.’’ 


Kirby v. Montgomery Bros. & Co. 
CN. Ye) SOC Na 


It was not and is not seriously contended by the de- 
fendant that the plank furnished Johnson constituted a 
safe way. 

Upon the question of its negligence the mining com- 
pany relied upon an attempt to establish that there was 
a reasonably safe way, namely, by way of the third floor 
from the west manway to the east manway. ‘The testi- 
mony upon this subjeet was as contradictory and con- 
flieting as could well be imagined. That conflict has 
heretofore been pointed out and was particularly pointed 


out by the trial court in his instructions where he said: 


‘In this connection it is proper that [ direet vour 
attention to the fact that there is evidence tending 
to show that there was another way of reaching the 
place and coming from the place where the plaintiff 
was at work. There is a conflict of evidence upon 
that point, but there is evidence tending to show 
that there was such a way, and evidence to rebut it. 
The defendant contends that this other way was a 
safe one, that is, the way going by the rock chute 
or slide. If you find that it was a reasonably safe 
way, and that plaintiff knew of its existence, and, 
instead, of using it, for his own convenience he care- 
lessly used the more dangerons way, then he eould 
not recover, for, as you will see, his injuries would 
upon that assumption be the result of his own eare- 
lessness in taking a dangerons way, when one reas- 
onably safe was open for his use.’’ 


THE DEFENSE OF ASSUMED RISK. 

It is most earnestly urged on the part of the mining 
company that the plaintiff assumed the risk. The doe- 
trine of assumed risk does not apply, because Jolinson 
had complained of this particular defect; a promise to 
repair had been made, and he had been expressly instruct- 
ed to use the way by the plank until the repair had been 
made. It is not questioned that the shift boss, Shaw, 
had- the authority to make the pronise to hin and the 
authority to make such repair and the authority to in- 
struet him and in view of the verdict of the jury upon the 
eontroverted questions, it must he assumed that Shaw did 
so instruct Johnson and made the promise to which Jolin- 
son testified, and instructed him to go by way of the plank 
until Shaw could have the manway repaired. 

The facts of this ease bring it squarely within the 


rule annomneed in 
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Southwestern Brewery v. Schmidt, 296 UW. S. 162. 


In the case of 
Hough v. Texas & Pac. R. Co. 


the Supreme Court said: 


“Tf the servant, having knowledge of a defect in 
machinery, gives notice thereof to the proper officer, 
and is promised that such defect shall be remedied, 
his subsequent use of the machinery, in the belhef, 
well grounded, that it will be put in proper condi- 
tion within a reasonable time, does not, necessar- 
ily, or as a matter of law, make him guilty of con- 
tributory negligence. It is for the jury to say 
whether he was in the exercise of due care, mm rely- 
ing upon such promise, and in using the machinery, 
after knowledge of its defective or insufficient con- 
dition. The burden of proof, in such a case, Is upon 


the company to show contributory negligence,’’ 
In 


Southwestern Brewery v. Selimidt, 
the Supreme Court said: 


‘Whatever the difficulties may be with the EO 
of the exception (1 Labatt, Mast. & S. chap. 22, see. 
423), it is the well settled law that for a certain time 
a master may remain liable for a failure to use reas- 
onable care in furnishing a safe place in which to 
work, notwithstanding the servant’s appreciation of 
the danger, if he induces the servant to keep on by a 
promise that the source of trouble shall be re- 
moved,’’ 


The language cited is directly in point. The declaration 
there alleged that it was the plaintiff’s duty to cook 
brewers’ mash in a cooker; that the cooker was ont of 
repair; that the plaintiff was unwilling to use it, but that 
the defendant requested him to go on until it could be 
repaired and promised that it should be within a very 


short time; that the plaintiff did go on, re'ving upon the 


promise; that the cooker gave away and the plaintiff was 


badly scalded. 


The principle upon which this exception to the doe- 
trine of assumed risk is based is that the master’s prom- 
ise to repair or make safe the place where the servant 
is working, or the machinery with which he is working, 
complained of by the servant, creates a new relation un- 
der which the master imphedly agrees that the servant 
will not be held to have assumed the risk for a reason- 
able time following the promise. In other words, that 


the risk of the defect is cast upon the master. 


Hough v. Texas & Pac. Ry. Co. 100 U.S. 215. 
Utah Consol. Mining Co. v. Paxton, 150 Fed. 114. 
Crosby v. Cuba Ry. Co., 158 Fed. 144. 

Alkire v. Myers Lbr. Go. (Wash.) 106 Pac. 915. 
Lamoon y. Smith Cement Brick Co. (Wash.) 152 
Pae. 880. 

Yothenberger v. Northwestern Consol. Mall. Co. 
(Minn.) 59 N. We 4531. 


In 
Cudahy Packing Co. v. Skoumal, 125 Fed. 470. 


the Cirenit Court of Appeals for the Mighth Cireuit says: 


‘As before remarked, we are unable to discover 
any material error in these exeerpts from the charge, 
since the law is well settled that when a defeet in a 
tool or an instrument is called to the master’s atten- 
tion by his servant, and he directs or requests the 
servant to continue to use it in its defective condi- 
tion for the time being, promising to have it soon 
repaired, or to supply a better implement, the ser- 
vant, by complying with such an order or request, 
cannot be regarded as having assumed the risk of 
getting hurt, unless the risk is so great and 1imminent 
that a person of ordinary prudence would not have 
continued to use the defective tool, although he was 
requested or ordered to do so. It would be little 
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short of absurd to hold that a servant voluntarily 
agreed to assume the risk of being injured by the 
use of a defective implement or applianee, and to 
absolve the master from lability therefor, when it 
appears that he complained to the master of the de- 
feet, and the master admitted that the complaint was 
well founded, but induced the servant to continue 
using the detective tool or applhance by promising 
to repair it within a reasonably short space of time, 
or to supply a better. That a servant will not be 
held to have assumed the risk of injury ineident to 
working with a defeetive nmplement of any sort, un- 
der ciremnstances last stated is well settled.”’ 


In 
Crosby v. Cuba R. Co., 158 Fed. 144 
On pages 150 and 151 it is said: 

‘Ordinarily a servant assumes the risks of dan- 
ger which are obvious to lim beeause of an mnphed 
agreement between him and his master. But if 
those obvious risks are due to defective machinery, 
and he complains of the defect to his master, and the 
master promises to have the defect remedied, and 
requests ‘hin to continue with lis work, the impliea- 
tion is that until the pronnse is executed, or nntil 
the time within whieh it should be exeeuted has ex- 
pived, the master assumes the risks, unless, indeed, 
as above stated, the peril is so grave and imuinent 
that the servant cannot continue his work without 
being guilty of contributory neghgence.”’ 
iy 


Utah Consol. Mining Co. v. Paxton, 
150 Fed. 114, 


The Cireuit Court of Appeals for the Fighth Cirenit hetd: 


‘‘There is an exception to the rule that a servant 
assumes the ordinary risks and dangers of his em- 
ployment, to the effect that, where a servant makes 
complaint to his master of a dangerous defect in his 
place of work or in the appliances furnished hin, 
and the master promises to remedy it, the risk of 
that defect is cast upon the master, and the servant 
is relieved from it for a reasonable time to enable 


the employer to remove it, unless the danger from 
it is so unminent that a person of ordinary prudence 
would not continue in the employment after the dis- 
covery of the condition.’’ 

The state cases are to the same effect. In 

Alkire v. Myers Lbr. Co. (Wash.) 
106 Pae. 915 
it is held: 


‘*An employer’s promise to repair defective ap- 
phances is in effect an agreement to temporarily as- 
sume responsibility for any accident occurring by 
reason thereof, and the servant does not assume the 
risk of injury from such defect until the lapse of 
such time as precludes reasonable expectation that 
the promse will be performed.’’ 

In the still later case of 
Lamoon vy. Smith Cement Brick Co. ( Wash.) 
132 Pac. 880 
the court on page 883 says: 


‘‘We are committed to the rule that in such a case 
‘the risk of the defect is east upon the master until 
such time as would preclude all reasonable expecta- 
tion that the promise might be kept unless the dan- 
ger from the defect is so imminent that no person 
of ordinary prudence would risk injury from it.’ ”’ 


and in support of its doctrine cites numerous Washing- 


ton cases and the case of 
Hongh v. Railway Co. 100 U.S. 213 


No construction can be placed upon the case of 
Hough against the railway company other than that the 
Supreme Court adopted the principle there that the risk 
of the defect is cast upon the master for a reasonable 
time after the complaint is made, for the court quotes 
from Cooley on Torts the following: 

‘*Moreover, the assurance removed all ground for 


the argument that the servant by continuing the 
emplovment engages to assume the risk.’’ 
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In 
Rothenberger v. Northwestern Con, Mill. Co. 
Gilinn. 859 No We 031. 


the Supreme Court of Minnesota holds as follows: . 


** According to the best-considered eases, the real 
question to be determined is whether, under all the 
eireumstances, as they appear in each ease, the mas- 
ter had a right to beheve, and did beheve, that the 
servant intended to waive his objection to the de- 
feet of which he has complained. This is a question 
of fact, not of law, and consequently for the jury, at 
least 1f not entirely free from doubt. There ean be 
no question that, when a master has expressly prom- 
ised to repair or remedy a defeet, the servant can re- 
eover for an injury caused thereby within sueh a 
period of time after the promise as would be reason- 
ably allowed for its performance, or within any per- 
iod which would not preclude all reasonable expee- 
tation that the promise might be kept. Hough v. 
Railway Go., 100.06. S. 213; 1 Shear € K. Neo. see. 
215, and cases cited.’’ 


THE: COM PAINT OF THISERWA NT Was SUI 
FICIENT AND THE PROMISE TO REPAIR SUPE I- 
CIENT TO RELIEVE THE SERVANT: 

The mining company seeks to avoid the rule that the 
complaint of the servant and promise to repair and di- 
rection to continue to use the way charged the master with 
the assumption of risk and relieved the servant upon the 
usual grounds, namely, that the complaint of the ser- 
vant was insufficient because it did not in techmeal lang: 
uage declare that he regarded the condition as dangerous 
and proposed to quit 1f the danger was not removed; that 
the promise of the shift boss was insufficient; that the 
plaintiff was not indueed to remain in the employ by 


reason of the promise and that a reasonable time after 
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the promise had been made had expired prior to the in- 
jury. 

Labatt on Master & Servant, 2d Ed. See. 1345 
states the principle with reference to the complaint and 


the promise as follows: 


‘‘When complaining of defective instrumentali- 
ties or machinery it is not necessary that the ser- 
vant shall state in exact words that he apprehends 
danger to himself by reason of the defects, nor need 
there be a formal notification that he will leave the 
service unless the defects be repaired or remedied. 
It is sufficient if, from the cirenmstances of the case, 
it can be fairly inferred that the servant is complain- 
ing on his own account, and that he was induced to 
continue in the service by reason of the promise. 

It is ordinarily for the Jury to say whether the 
servant’s reliance on a promise by the master in- 
duced him to continue work.’’ 


In 


Highland Bov Gold Min. Co. v. Pouch, 
124 Fed. 148 
the Cireuit Court of Appeals for the Eighth Cireut 
holds: 


“Tt is finally assigned as error that the trial 
judge instructed the Jury, in substance, that if the 
plaintiff called the attention of the shift boss to the 
fact that some of the posts were taking weight, and 
the shift boss promised to remedy the defect, and 
the plaintiff continued to work because of this prom- 
ise, then he could not be said to have assumed the 
risk resulting from the particular defect which he 
had pointed out. It is urged that this instruction 
ought not to have been given, because there was no 
evidence that the plaintiff did continue to work be- 
eause the shift boss promised to remedy certain de- 
fects in the timbering that were called to his atten- 
tion. This contention on the part of the plaintiff in 
error is not supported by the testimony. There was 
testimony tending to show that the shift boss not 
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only promised to erect additional supports when his 
attention was called to the fact that certain posts 
in one part of the stope were taking weight, but that 
he also assured the plaintiff that it was perfectly 
safe for him to remain where he was. /f is a fair in- 
ference, from the testimony ou this point, that these as- 
suvances had weight with the plaintiff and induced him to 
continue at work until the collapse occurred. We think. 
therefore, that this exception to the charge is without mer- 
if” (The Italies are ours). 


In that particular case the plaintiff called the atten- 
tion of the shift boss to the faet that the timbers under 
certain ground were taking weight, and the shift boss as- 
sured hin that he would have that fixed, and further that 
it was perfectly safe for him to remain where he was. The 
only difference in that case and this one is that in this 
case the shift boss told the plaintiff that he would have 
the manway fixed and that in the meantime Johnson 
should use the plank in gomg to and from lis work. The 


principle is identical. 


In 


Hermanek v. Clhieago & IN. We. Rv. Co. 


186 Fed. 142 
the Cireuit Court of Appeals for the Mighth Cireuit said: 


“The evidence discloses that the plaintiff, on one 
or two oceasions before the injury in question, com- 
plained to Barry, the foreman, of the worn and de- 
fective condition of the bars in question, and that 
they were dangerous to use; Barry stating m_ re- 
sponse thereto that he would fix them or send them 
to Clinton to be fixed. Whether the evidence in this 
regard shows a specifie promise upon the part of 
Barry to procure new or repaired bars, that plaintiff 
so understood Barry’s promise, and relied upon the 
same, is not altogether clear; but the evidence in 
this respect is of sueh a character that it shoukd have 
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been submitted to the Jury to say whether or not 
Barry’s statements to plaintiff were intended by 
Barry, and understood by plaintiff, to be a promise 
that new or repaired tools would be furnished and 
whether plaintiff continued to work with the tools, 
relying upon such promise. The law is that an em- 
plove does not assume the risk by continuing to work 
a reasonable length of time with worn and defective 
tools, after having notified the emplover, or the fore- 
man, standing in the place of the employer, of the 
worn and defective condition of the tools, and ob- 
tained from the employer, or foreman, standing in 
his place, a promise that new ones or repaired ones 


would be obtained and furnished.’’ 
Tn 


Thorpe ¥. Missouri Pac. Ry. Co. (Mo.) 2 S. W. 3 

it 1s said: 

“The dependent position of servants generally 
makes it reasonable to hold any notice on their part 
sufficient, however timid and hesitating, so long as 
it plainly conveys to the master the idea that a de- 
fect exists, and that they desire its removal; that 
the real question to be determined in each ease is 
whether, under all the circumstances, the master had 
a night to beleve, and did beheve, that the servant 
intended to waive his objections to the unfitness of 


his fellow servant, or the defect in the materials 
provided for the work.’ 


In 
Melia. -~Gliicaco, WF. & PS: Ry. Co. ( Wash.) 
12” Bae. 839 


it was contended that the eomplaint was not 
sufficient; the promise not sufficient, and that the em- 
plove did not continue to work in reliance thereon. The 
court held that they were questions of faet rather than 
of law and consequently for the jury, if not entirely free 
from donbt. 


In that partieular case, the defect complained of was 
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upon a car. The car had been in use for three or four 
weeks and the respondent, a brakeman, was familiar with 
its defects. A short time before the accident the servant 
had in a conversation with the terminal engineer of the 
railroad suggested to him that boards should be re- 
moved from the side doors so that they could be openext 
and signals given from there, also for the purpose of per- 
mnitting them to get out, the car which was in use being 
ohe where the ends only were open; that the terminal 
engineer replied that the use of the ear was only tem- 
porary, ‘“‘but that ‘we will hold out the first box car,’ or 
that ‘we (meaning the crew) could hold out the first 
small box car—if we saw any smal] box ear come to the 
coast—hold it out and they would fix it up for a ea- 
hboose.’’’ Aid further, "Wie ell fe it wee 7 On 
cross examination, the witness further said that Osgood, 
the conductor, and himself were in the car when the con- 
versation took place, and they were talking ‘about how 
the ear was there and such like.’ The court said with 
reference to the conversation: 


“The conversation oecurred in the car between 
two men experienced in railroading. They both 
knew that the ear had neither platform or brakes. Os- 
good knew that the brakeman was the signal man, 
and that the giving of signals from either end of the 
ear when the car was in motion was dangerous. When 
the respondent said to him that the removal of the 
boards and the opening of the door ‘would give us 
a chance to stay there and give signals and also to 
get out if it was necessary,’ he knew that the com- 
plaint had reference to the hazard incurred by the 
brakeman in giving signals. The complaint was 
made on behalf of himself and the other brakeman. 
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It is said that he did not point out the particular 
peril to be avoided. The jury, however, was war- 
ranted in inferring that this was known to Osgood. 
They were talking about a car the defects of which 
were well known to them. The jury had a right to 
infer that the conversation was not altogether with- 
out purpose. That which may be reasonably infer- 
red from a fact stated is as legitimate evidence as 
the statement itself.’’ 


It is urged by the plaintiff in error that the conversa- 
tion related by Johnson wherein the shift boss promised 
to remedy the defect was opened by the shiftboss. It is 
further urged that the use of the ladder in the manway 
was a mere convenience. The argument hardly needs 
reply. The court must be convinced that the servant, on 
the first oceasion after the manway became impassable, 
complained to the shift boss concerning the condition. 
li must be assumed it was for his own benefit and that 
he might go by the nsual way rather than walk a narrow 
eight inch plank. It is not reasonable to believe that he 
would have remained in the employ of the defendant had 
he been required to go to and from his work along sueh 
footwayvs. However, those were all questions for the 


jury and have been determined in favor of Jolimson. 


It is urged in the brief of plaintiff in error that John- 
son was not induced to remain in defendant’s employ by 
the promise to make the place safe, but the jury found 


that he was. 
It is urged that he did not testify expressly that it 
was such promise that induced him te remain. We re- 


spectfully suggest that the self-serving declarations of a 
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servant that he remained in the employ because of such 
promise would not add materially to the weight of the 
testimony. The conclusion is one which the jury draws 
from all of the facts. 

There must have been some purpose in Johnson's 
complaining to the shift boss. It was not a mere idle 
conversation, and we submit that the master assumed the 
risk of Johnson going by the plank according to his or- 
ders for a reasonable time after the promise was made. 
A REASONABLE TIME AFTER Thc PROMISE HAD 

NOT ELAPSED. 

[tis urged that the plaintiff continued to work after 
the expiration of a reasonable time within whieh to re- 
pair. It may be stated as a general proposition that the 
question of what is a reasonable time under the eireun- 
stances is for the jury. In the ease of 

Acme Harvesting Co. v. Atkinson, 208 Fed. 244, 

it tS Saad: 

“The authorities almost mufomly sustain the 
proposition that a person may rely npon a promise 
to repair without being guilty of contributory neg- 
ligence, and that the question of reasonable time is 
one of fact for the Jury. Here the jury have found 
for the plaintiff on that point, and we find nothing in 


the evidence to show that such finding was not based 
on and justified by the facets appearing of record.”’ 
In 
Wdell v. Wie. Co. v. Vibhettis, 272 Wed, 
it was held: 
“That this is one of the class of cases where, im 
the federal practice, the determination of what is 
a reasonable time is ordinarily for the Jury eannot 
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be disputed; and if the defendant had desired more 
specific mstructions, or to bring to the attention of 
the court or jury the question which it now seeks to 
bring to our attention, it should have been more spe- 
cific; and so this general exception to two pages of 
a charge substantially correct cannot be availed of.’’ 


In the case at bar on the first shift after the manway 
became impassable, he complained to the shift boss about 
it and said he should get a ladder there. The shift boss 
promised him that he would do so; stated he had already 
ordered a ladder and would have the timbermen put it 
in, and for Johnson to use the wav by the plank until it 
was put in. 

The shift boss further told him lie would get the 
timbermen there as quickly as he could and the only in- 


ference to be drawn from the record is that there were no 


ladders in the mine for Shaw told Johnson he would give 
orders to have a ladder made and sent in. Johnson was 


injured on the succeeding shift. 


As a matter of law, the court certainly could not say 
that that was an unreasonable time under all of the cir- 


cumstances. 


It is urged that the promise to repair does not re- 
heve the servant of the assumption of risks incidental to 
instrumentalities of simple construction. Flere the ser- 
vant was not using any tool or instrumentality of simple 
construction whieh caused his injurv. He was engaged 
in working a machine drill. His complaint had to do 
with the entry by which he reached lis place of work, and 


with the safety of his place of work, and it was no part 


of lis duty to repair or keep such entry safe. In 


Highland Boy Gold Min. Co. v. Pouch, 124 Fed. 145 
the putting of props in a mine was not a complex matter 
any more than repairing the entry in this case. The doc- 
trine of promise to repair or make safe apphes to the 
place of work as well as to the instrumentalities with 
which a servant is working. 

In 

Narnmaanore v. Cleweland etes Ih. Co., 96 feds 20s, 

Indge Patt sard: 


‘It makes logical that most frequent exeeption 
to the application of doctrine by which the employe 
who notifies his master of a defect in the machinery 
or place of work, and remains in the service on a prom- 
ise of repair, has a right of action if mjury results 
from the defect wlile he is waiting for the repair 
of the defect, and has reasonable ground to expect 
te 


[t will he noticed that the court refers the doetrine 
of the promise to repair not alone to a particular piece of 
taachinery with which the servant is working, but to the 
place of work. 


Lamoon v. Smith Cement Briek Co., (Wash.) 
132 Pac, S80. 


This last ease had to do with a runway on which the plain- 
tiff was wheeling concrete. The rule was apphed to a 
place of work in 

Brown Cracker Co. v. Johnson, 154 8S. W. 684. 
where it was claimed that the master was negligent in 
furnishing an illv-lighted place of work. Complaint had 


heen made and promise to provide hetter lights given. 
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The same is .cue of a defective foot-voard on an en- 
gine. 
Berglund v. []l. Cent. R. Co. (Minn.) 123 N. W. 928. 
Moreover, the claim that the principle does not apply 
to simple tools is disputed by the highest and perhaps by 
the weight of authority, at least in the Federal Courts. In 
Hermanek v. Chicago & N. W. Ry. Co., 186 Fed. 142 
the Cirenit Court of Appeals for the Eighth Cirenit ap- 
pled the doctrine to a claw-bar, and said: 


‘*No sound reason exists for a different rule being 
applhed to a simple tool than to a complex one, when 
the defective and dangerous character has been eall- 
ed to the master’s attention by the servant, and a 
promise made by the master that the defect would 
be remedied or a new tool furnished.’’ 


In 
Shea v. Seattle Lbr. Co. (Wash.) 91 Pac. 623 


the tool complained of was a wooden stick used to clean 
a chute in a sawmill, whereas, it was claimed an iron rod 
should have been provided. In 

Pudlevsveea P sbaigzatd OO. (Me.) 92 Atl. 517, 
the doctrine was applied to a defective jointed pole used 
to clean a chute in a factory for lowering certain wooden- 


ware. 


CONTRIBUTORY NEGLIGENCE. 

It is finally urged that plaintiff was guilty of con- 
tributory negligence. The argument is that there was 
another way, namely, by the west inanway. However, 
that was one of the controverted questions of fact in the 


ease submitted to the jury under express instructions. 
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The evidence here is that all of the men working or 
having occasion to go to the fourth floor of the stope in 
question on the night of the injury and the night before 
had gone by way of the plank, and the testimony of both 
Johnson and Holnn is that the shift boss, Steve Shaw, 
went that way. The testimony of Jolnson is that Steve 
Shaw directed him to go that way.. 

It certainly could not be contended, as a matter of 
law, therefore, that the danger was so great or imminent 
that a person of ordinary prudence would not use that, 
the only way. So that we respectfully submit that the 
court committed no error whatever in submitting the 
negligence of the mining company and the questoins of 
contributory negligence and assumption of risk to the 
FU 
ASSIGNMENT OF ERROR NO. 2. 

The requested instruction No. 1, the refusal to give 
which is assigned as error, was fully covered by the in- 
stinetions given, and particularly that portion com- 
mencing at the bottom of page 185 and extending to the 
iniddle of page 186, as follows: 


‘‘In this eonnection it is proper that | direet vour 
attention to the fact that there is evidence tending 
to show that there was another way of reaching the 
place and coming from the place where the plaimtiff 
was at work. There is a conflict of evidence upon 
that point, but there is evidence tending to show that 
there was such a way, and evidence to rebut it. The 
defendant eontends that this other way was a safe 
one, that is, the way going by the rock chute or slide. 
If vou find that it was a reasonably safe way, and 
that plaintiff knew of its existence, and, instead, of 
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using it, for his own convenience he carelessly used 

the more dangerous way, then he could not recover, 

for, as you will see, his injuries would upon that as- 
sumption be the result of his own carelessness in 
taking a dangerous way, and when one reasonably 
safe was open for his use.’’ 

ASSIGNMENT OF ERROR NO. 3. 

‘The refusal to give instruction No. 2 requested by 
the defendant and covered by assignment No. 3 was not 
error for the court fully covered the question of assumed 
risk m his instructions as the same are found at pages 


182, 183, 184, 185 and 186 of the Record. 


ASSIGNMENT NO. 4. 

This assignment of error should not be dignified by 
argument. The court referred to the fact that some of 
the jurors had been upon a previous negligence case 
where the prineiples of law were in some respects the 
same and in some respects different and he therefore ad- 
vised those who had been upon the previous case that 
they should lay aside any recollection they had thereof. 
The exception seems to be that it was prejudicial to the 
defendant to have the jury reminded of a ease which 
some of them had previously tried. The court did it for 
the purpose apparently of advising them to lay aside any 


recollection that they had thereof. 


ASSIGNMENT NO, 5. 
This assignment is to a portion of the instruction of 
the court upon the question of assumed risk. The court 


used a very simple example of a ease of assumed risk. 


oz 


Only a portion of the court’s imstruction upon the ques- 
tion of assumed risk is set forth in the exception. The 
exception is based: 

Upon the proposition that under the instructions of 
the court the doctrine of assumed risk would not be ap- 
pled unless the emplover called the attention of an em- 
vlove to the defective condition of an instrument or in- 
sirumentality. It is only necessary in answer to this ex- 
ception to sav that a reading of all of the court’s instruc- 
tions upon the question of assumption of risk will show 
that the question was fairly, fully and intelhgently pre- 


sented to the jury. 


ASSIGNMENT NO. 6. 

That assignment is to a portion of the instructions, 
namely, ‘‘that the plaintiff cannot recover unless the de- 
fendant was negligent and unless such negligence con- 
tributed to or caused the accident.’’ The exception taken 
at the time the instructions were given are shown at 
page 188 of the record: 


“MR. WAYNE: One other exception, if Your 
Honor please, to the instruction of the Court advis- 
ing the jury that they must first find whether the 
<lefendant was negligent, and, if so, whether the neg- 
ligence of the defendant was the proximate cause of 
the injury, or contributed to the injury, onr excep- 
tion being to that portion of the instruction to the 
effect that they mmght find for the plaintiff if the 
negligence of the defendant contributed with his 
own negligence to his injury. 

THE COURD: 1 didn’t intend so to instimet. | 
thought that when | came to contributory negli- 
gence that I expressly instructed them that even 
though the defendant was neghgent, and that negli- 
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gence contributed to the injury, still, if he was negli- 
gent, and his negligence contributed to the injury, 
he could not recover. Did I not so instruct?’’ 


That the court was quite correct is shown by the fact 
that in his instructions the question of contributory neg- 
ligence was covered as follows: 


‘It is a general rule, and I should say to vou that 
it is a rule adopted by the express statute of this 
state, and hence is binding upon all of us, if we are 
law abiding citizens, it is a general rule that even 
though the defendant is neghgent, and that negli- 
gence contributes to an injury, if, at the same time, 
the plaintiff himself, the employe, is guiltv of neg- 
ligence also contributing to the injury, then he, the 
plaintiff, the emplove, cannot recover from ‘his em- 
ployer. That 1s what is ordinarily referred to as 
Commuutory mesleeice.’ (181) * * * * 

‘‘However, if it appears to your satisfaction from 
the evidence as a whole, then it is unimportant from 
what sonree the proof of evidence may have come, 
and as I have already intimated to you, if you find 
that the plaintiff himself was guilty of neghgence 
in the premises, and that his negligence contributed 
to his injury, then he cannot recover.’’ (182). 


In the record the miming company assigns as error 
the insufficiency of the evidence to sustain the verdict 
of the jury and in the brief of paintiff in error the 
grounds thereof are set forth as the seventh subdivision 
of Assignment No.1. The practice of the Federal Courts 
does not recognize any such ground for reversal, 


Section 1011 Revised Statutes. 
Mantinton v. Fairbaiiks, 112 U.S. 670. 
Hall v. Houghton, ete., Co. 60 Fed. 350. 


The evidence, however, was convineingly favorable to 
the defendant in error. 


We respectfully submit that there are no grounds 


a 


for the reversal of this case. The plaintiff in error has 
had a particularly fair trial. The court in his instruc. 
tions commented upon the fact that the case had been 
calmly tried and argued im a commendable way. The 
verdict is not a large one, considering the character of 
the imjuries. 
Respectfully subinitted, 
JOHN P. GRAY, 
WALTER H. HANSON, 


Attorneys for Defendant in Error. 


